
The standard business liability 
policy says that the insurer 
will pay those sums that the 

insured becomes legally obligated 
to pay as “damages” which reduce 
the amount available on the policy 
limits.

However, the supplementary pay-
ments provisions (SPP) state that 
the insurer will pay, as to any suit it 
defends, certain specified costs and 
expenses in addition to the limits of 
the policy, including “costs taxed 
against the insured in the ‘suit,’” 
which include attorney fees awards 
when authorized by contract, stat-
ute or law pursuant to Code of Civil 
Procedure Section 1033.5.

In Prichard v. Liberty Mutual In-
surance Co., 84 Cal. App. 4th 890 
(2000), the 4th District Court of 
Appeal addressed this “costs taxed 
against the insured in the ‘suit’” 
provision of the SPP and held that 
the insurer’s duty to pay under the 
SPP is part of its defense, not in-
demnity, obligation. Pursuant to 
Prichard, if the insurer defended an 
action that turned out factually not 
be to covered, the insurer still had 
to pay an attorney fees award. This 
gave settlement value to slumlord 
and mobile home park cases, and 
other cases where plaintiffs could 
get attorney fees awards for other-
wise noncovered claims. 

Combs v. State Farm Fire & Ca-
sualty Co., 143 Cal. App. 4th 1338 
(2006), limited this rule by holding 
an insurer cannot pay “costs taxed” 
in a situation where the implied 
exclusion stated in California In-
surance Code Section 533 for loss 
caused by the insured’s “willful 
act” applies.

Nine years after Prichard, the 2nd 
District Court of Appeal issued its 
decision in State Farm General In-
surance Co. v. Mintarsih, 175 Cal. 
App. 4th 274 (2009). The Mintar-
sih court held that the insurer owes 
no obligation under the SPP to pay 
the plaintiff’s attorney fees unless 
these fees are awarded against the 
insured based on a covered cause 
of action. So, in cases where the 
insurer had to defend because some 

insurer’s duty to pay attorney fees 
as “costs taxed” is expressly elim-
inated as a response to the Prich-
ard case. The question becomes: 
If plaintiff’s attorney fees are not 
supplementary payments, are they 
to be paid by the insurer as covered 
damages? Some commentators 
have indeed opined that such is the 
case.

However, there is California case 
law which supports the position 
that an attorney fees award does 
not qualify as “damages” because 
such an award is not compensato-
ry in nature, and therefore there is 
no coverage for an attorney fees 
award. 

In Cutler-Orosi Unified School 
District v. Tulare County School 
Districts Liability/Property Self 
Insurance Authority, 31 Cal. App. 
4th 617 (1994), review denied, the 
Court of Appeal considered cover-
age for an insured school district 
which was sued for injunctive re-
lief in a voting rights case. The 
plaintiffs also sought an attorney 
fees award. The court held that 
no defense was owed because the 
suit did not seek “damages” as re-
quired by the policy as a claim for 
injunctive relief was not a claim for 
“damages” as that term is used in 
the policy.

Even though the Cutler-Orosi 
court recognized that an attorney 
fees award was treated as a “sup-
plementary payment,” it also point-
ed out two reasons why an attorney 
fees award would not be covered as 
“damages”: 

“First, irrespective of how they 
are treated in the Voting Rights 
Act, an award of attorney fees, like 
other costs, ‘does not compensate 
the plaintiff for the injury that first 
brought him into court[;] [i]nstead, 
the award reimburses him for a 
portion of the expenses he incurred 
in seeking ... relief.’ Attorney fees 
therefore are inconsistent with the 
concept of ‘damages’ as the term 
is used in its ordinary and popular 
sense, that is, compensation paid 
to a party for the loss or detriment 
suffered because of the wrongful 
act of another ... Second, broadly 
interpreting the word ‘damages’ to 

(but not all) of the causes of action 
were covered, but attorney fees are 
awarded based solely on a noncov-
ered cause of action, the insurer 
does not have to pay these attorney 
fees.

The Mintarsih court said: “Prich-
ard stated ... that because the obli-
gation to pay costs was a function 
of the defense obligation, the in-
surer was liable for ... attorney fees 
awarded as costs despite ‘the ab-
sence of even the possibility of cov-
erage for the causes of action that 
generated the large cost award.’ ... 
To the extent that the above-quoted 
statement may be read to support 
an insurer’s liability for costs aris-
ing solely from claims that were 
not even potentially covered, we 
decline to follow Prichard.” 

So, there is a clear split of state 
appellate court authority, but Mint-
arsih is the correct decision. The 
Prichard court strictly followed the 
policy language, but forgot that in 
Buss v. Superior Court (Transa-
merica Ins. Co.), 16 Cal. 4th 35 
(1997) — in which the state Su-
preme Court concluded that the 
insurer must defend the whole case 
when only some of it is potential-
ly covered — the court reached its 
conclusion based on public policy, 
not policy language. The Supreme 
Court in Buss said the only good 
defense was a full defense, so even 
though the insurer did not contract 
to provide a defense for uncovered 
items, it had to provide one any-
way. That might be equitable and 
even necessary, but extending that 
type of defense obligation to cover 
the plaintiff’s legal fees awarded 
pursuant to a noncovered cause of 
action is an unwarranted and unfair 
extension.

There is one last issue. Under the 
12/07 and 04/13 versions of the 
standard Commercial General Li-
ability Coverage (CGL) form, the 
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Based on these authorities, an 
insurer may take the position that 
... there is no coverage whatsoever 
for an attorney fees award under 

California law. 

include all forms of civil monetary 
liability effectively renders mean-
ingless the ‘as damages’ limitation 
in the ... policies.” (Citations omit-
ted.)

Other California appellate cases 
have also recognized that attorney 
fees awards are not “damages” 
under a liability policy. San Diego 
Housing Com. v. Industrial Indem-
nity Co., 95 Cal. App. 4th 669, 689 
(2002) (“Attorney fee awards are 
not ‘damages’ under a CGL pol-
icy. Fee awards do not compen-
sate claimants for the injury that 
brought them to court and therefore 
do not fit the concept of ‘damages’ 
in its ordinary and popular sense.”); 
Combs v. State Farm Fire & Casu-
alty Co., 143 Cal. App. 4th 1338, 
1345 (2006) (“Attorney fee awards 
may not normally be considered as 
‘damages’ in that they do not com-
pensate claimants for the injury 
for which they brought suit.”); and 
Health Net, Inc. v. RLI Insurance 
Co., 206 Cal. App. 4th 232, 256-57 
(2012) (“attorney fees are inconsis-
tent with the meaning of the word 
‘Damages’ in the ordinary and pop-
ular sense.”).

Based on these authorities, an 
insurer may take the position that, 
under the newer standard 12/07 and 
04/13 CGL coverage forms, there is 
no coverage whatsoever for an attor-
ney fees award under California law. 
Such an award is no longer payable 
as a supplementary payment and is 
not “damages” under the policy.
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Breitman LLP for her important con-
tributions to the preparation of this 
article.
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