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Coverage For Montecito Claims: Flood Or Fire? 

By Meka Moore and Jennifer Revitz (January 30, 2018, 5:08 PM EST) 

At first glance, the destruction in Montecito and other areas of Santa Barbara 
and Ventura Counties in Southern California on Monday, Jan. 9, 2018, appears 
to have been caused by the perils of flood, mudslide and/or mudflow. If so, 
such claims would be excluded under most homeowners / commercial 
property policies as coverage for that type of loss can be purchased from the 
National Flood Insurance Program. But before reaching a final conclusion, 
there are certain issues that may need to be considered. This insurance 
coverage issue has broad implications for insurers and insureds, potentially 
influencing the future of insurance in fire-prone areas of California. 
 
Many of the buildings destroyed on Jan. 9, 2018, were in close proximity to the 
Thomas Fire, the largest wildfire in California history which began in December 
2017. Where wildfires have occurred, vegetation may be burned away and soil 
properties may be altered (called a burn scar), leaving behind bare ground. 
Scorched earth does not absorb water well and the land is easily eroded where 
there is no vegetation. The National Weather Service lists burn scars as flood 
related hazards on its website. In some instances, when rain falls over a burn 
scar, the water may collect or run across the surface of the ground resulting in 
a flood, mudslide, mudflow and / or debris flow. 
 
Even so, the rainfall over the Montecito area was intense. The United States 
Geological Survey (USGS) identified it as "a short duration high intensity storm 
event, defined at a peak 15-minute rainfall intensity of 1 inch per hour." The 
Thomas Fire burn area received over five inches of rain in the 24 hour period 
on Jan 8. to Jan. 9. In fact, the USGS had deployed 19 crews that day to many service areas which had 
not been affected by wildfires, as it expected widespread flooding. 
 
In the absence of flood insurance, lawyers for Montecito's homeowners may assert such loss was caused 
by the Thomas fire. 
 
California utilizes the "efficient proximate cause" doctrine to determine whether a loss is covered. 
Where both covered and excluded perils have contributed to the loss, a proximate cause analysis 
("efficient proximate cause") establishes the predominant or most important cause (Sabella v. Wisler 
(1963) 59 Cal.2d 21; Garvey v. State Farm Fire & Casualty Co. (1989) 48 Cal.3d 395, 403). If the 
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predominant cause is a covered peril, the loss is covered by the policy, even if other noncovered causes 
contributed to it; if the predominant cause is an excluded peril, the loss is not covered (Garvey, supra, at 
pp. 412–413, 257 Cal.Rptr. 292, 770 P.2d 704.). See also, California Ins. Code, § 530 ("An insurer is liable 
for a loss of which a peril insured against was the proximate cause, although a peril not contemplated by 
the contract may have been a remote cause of the loss; but he is not liable for a loss of which the peril 
insured against was only a remote cause."). As with causation questions generally, the trier of fact 
usually determines the efficient proximate cause of a loss; i.e., whether the excluded peril or the insured 
peril was "the most important cause" of the loss. Id. 
 
Remote causes are irrelevant in the causation analysis. Thus, there is no coverage where the insured 
peril is only a remote cause of the loss. Conversely, coverage is not precluded because an excluded peril 
contributed to a loss if it was only a remote cause of the loss (Insurance Code section 530). Remote 
causes are not covered because "in most instances, the insured can point to some arguably covered 
contributing factor." (Garvey v. State Farm Fire & Cas. Co., supra at 402-403, 257 Cal.Rptr at 295). 
 
However, "for the efficient proximate cause theory to apply, there must be two separate or distinct 
perils which 'could each, under some circumstances, have occurred independently of the other and 
caused damage.' (Finn v. Continental Ins. Co. (1990) 218 Cal.App.3d 69, 72, 267 Cal.Rptr. 22). When the 
damage is not caused by two distinct causes, but rather by a 'single cause, albeit one susceptible to 
various characterizations,' the efficient proximate cause analysis has no application (Chadwick v. Fire Ins. 
Exchange, supra, 17 Cal.App.4th 1112, 1117, 21 Cal.Rptr.2d 871.)." Pieper v. Commercial Underwriters 
Ins. Co. (1997) 59 Cal.App.4th 1008, 1020; see also De Bruyn v. Sup.Ct. (Farmers Group, Inc.) (2008) 158 
Cal.App.4th 1213, 1223. 
 
Property policies almost universally exclude flood, mudslide and mudflow. Many also exclude the debris 
such as rocks and boulders carried with the flood water and/or mud. Each of these perils is different 
according to the USGS. A mudflow is at least 60 percent fine material, such as mud and clays. A debris 
flow is a moving mass filled with larger material, such as boulders and tree trunks. 
 
The same property policies usually exclude landslide; a deep-seated slope failure, usually deeper than 
three to six feet which, according to USGS, is rare on fire-denuded slopes. 
 
Most policies do not define the term "flood." California courts give undefined words their ordinary 
meaning and often refer to dictionaries for assistance. For example, Black's Law Dictionary defines 
"flood" as: "An overflowing of water into an area normally dry; esp., the uncontrollable inundation by 
surface waters of an area that would not ordinarily be expected to be so affected." 
 
Moreover, the National Flood Insurance Program defines "Flood or Flooding" as: "a general and 
temporary condition of partial or complete inundation of normally dry land areas from the unusual and 
rapid accumulation or runoff of surface waters from any source and/or mudslides (i.e., mudflows) which 
are proximately caused by flooding … and are akin to a river of liquid and flowing mud on the surfaces of 
normally dry land areas, as when earth is carried by a current of water and deposited along the path of 
the current." 
 
Senator Hannah-Beth Jackson, whose constituents include the residents and business owners in 
Montecito, California, recently introduced Senate bill, SB 917, on Jan. 22, 2018, which is an act to add 
Section 530.5 to the Insurance Code. The bill would "provide that a policy that does not cover the peril 
of landslide shall not exclude coverage for any loss or damage attributable to a landslide if the landslide 
resulting in loss or damage was proximately caused by another covered peril, as provided." According to 



 

 

the Legislative Counsel's Digest "the bill would state that it does not constitute a change in, but is 
declaratory of, existing law." For purposes of the bill, the term "landslide" includes a landslide, mudslide 
or mudflow, or any other similar earth movement. 
 
Insurers may have the opportunity to comment upon the bill as it goes through the Legislature. As 
indicated above, this issue has far-reaching implications for insurers and insureds, as well as the future 
of insurance coverage in fire-prone areas of California. 
 
In the meantime, when investigating coverage for the Montecito damage, insurers should look at the 
specific language of the policy, the amount of rain, the debris flow, the proximity to the fire, and / or 
historical factors, among other things. Experts who can assist with the investigation may include civil and 
geotechnical engineers, geologists, hydrologists and meteorologists. Such an investigation will assist 
insurers in determining the efficient proximate cause, i.e. the most important, of the loss at issue in the 
future Montecito claims. 
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